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TERRORISM PREVENTION/Deference to Adequate State Habeas Remedies

SUBJECT: Comprehensive Terrorism Prevention Act of 1995 . . . S. 735. Kyl amendment No. 1211 to the Hatch
substitute amendment No. 1199.

ACTION: AMENDMENT REJECTED, 38-61

SYNOPSIS: As reported, S. 735 will enact law enforcement provisions to prevent terrorism and to apprehend and pur
terrorists, and will reform Federal and State capital and noncapital habeas corpus procedures.

The Hatch substitute amendment to S. 735 would make major revisions to the bill, particularly to the provisions regart
international terrorism, alien removal, and fundraising by terrorist organizations.

The Kyl amendmentwould prohibit Federal courts from accepting any application for a writ of habeas corpus on behalf of
person convicted by a State unless the remedies in the courts of that State were inadequate or ineffective to tesofitbdegality
person's detention. ("Habeas corpus" in the context of this debate refers to the collateral (not on the merits) revieal of crir
convictions. State and Federal prisoners may file habeas corpus petitions alleging that constitutional, legal, or tieragntsquir
were violated in the process of convicting them. State prisoners may file petitions in State or Federal courts; Fedesahpsisone
file petitions only in Federal courts; District of Columbia prisoners may file petitions only in non-Federal, Districtltwuright
of a State prisoner to file a habeas petition in Federal court is a right that was granted by statute.)

Those favoringthe amendment contended:

The Kyl amendment would take away from prisoners the right to run every habeas appeal they can think of through both the
and Federal courts. Under current law, any prisoner sitting idly in his cell may file as many writs of habeas corputeisygse8ta
as he can dream up. Each of those writs can be appealed through the State courts up to the State supreme court, dheyfrom tf
may each be appealed to the United States Supreme Court. The Kyl amendment would not change any part of the process uy
point. However, after running an appeal through this process, the same prisoner could take exactly the same appdalaughrun it t
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the Federal courts, all the up to the Supreme Court. The Kyl amendment would forbid this second run through the Federal system
unless it were found that the remedies in the courts of the State were inadequate or ineffective to test the legalityoofghe pe
conviction.

This amendment is constitutional, and it makes simple commonsense. On the issue of constitutionality, we note for oar colleague
that the amendment is already patrtially in effect, and has been upheld by a string of court decisions. Twenty-five yearesgo Co
passed a law providing that Federal habeas corpus review of District of Columbia convictions would not be availablecThe Distri
of Columbia has a court system that is in effect a State court system. Convicts in the District may make habeas corpitheijppeals
convictions within District Courts, and they may take those appeals all the way to the Supreme Court, but they may niot then sta
all over again by taking exactly the same appeals to the Federal courts. In 1977, the United States Supreme Court uphaichously u
the constitutionality of this arrangement3wainv. Pressley Other cases that have upheld it incl@#aris v. Lindsay a 1986 D.C.

Circuit court case, anBalehv. Braxton a 1992 D.C. district court case.

The writ of habeas corpus we are talking about is not the writ that is in the Constitution. That writ applies to illegahivaptis
before a conviction. Further, as it was exercised in the early history of this country, it was understood to apply tois@uesal p
only. People detained without trial in States did not even have the recognized option of pursuing their preconvictiorlleigéis of
imprisonment in Federal court.

The writ we are talking about is the right to challenge a State conviction on the grounds that it was obtained in vialation of
Federal law or the Constitution. This right was granted statutorily in the early part of this century, due to the pemipetkime
and the religious and racial biases of some State court systems. The intention in granting this right was to guaralsteecidarai
courts were to review State decisions, and force States to hold new trials or release their prisoners in those casedettzdt the F
courts thought the trials had been unfair.

Over the years, the use, and abuse, of the right to file a habeas corpus appeal of a State conviction has expanded. State court
systems are now swamped with frivolous appeals alleging violations of State and Federal constitutional requirementsnand laws, a
a huge portion of those appeals also are filed in Federal courts. Many of those suits can be dismissed by Federal judges on the
grounds that a full and fair State hearing has already been held, but not until after the Federal court has spent timg and mone
reviewing the claims. For example, the Federal western district in the State of Oklahoma spends about 25 percent of its time on
habeas corpus petitions. Some Senators have been dismissive of the burden on the Federal courts. To support theiy position, the
have cited one case in which numerous habeas petitions have been filed to delay an execution for years, with only ottefourth of
delay being caused by Federal petitions. Instead of citing one anomalous case, we refer them to the Powell committéehreport, wh
found that "Federal habeas corpus made up 40 percent of the total delay from sentence to execution, in a sample off50 cases." O
course, any unnecessary review is a waste of effort. In capital cases, it is a denial of justice.

Senators should keep in mind that the reason for originally allowing habeas petitions in Federal courts of State corwictions wa
because certain State courts were inadequate or ineffective in determining the legality of convicting a person. This,prbjiesitio
arguably correct in the past, is not true today. If State court systems are competent to provide full and fair trialteiaddr Sta
Federal requirements, and they are, then they do not need to be second-guessed. Federal convicts can only file appeals through
Federal courts, but State convicts may file exactly the same appeals through both courts. The implication, of courdg,tteethat o
Federal Government is competent to make rulings on the Constitution and Federal laws. We reject this implication. Si@te courts
and must operate in full conformance with the Constitution and Federal laws. State judges are fully aware of constitutional
requirements and Supreme Court precedents and are capable of applying them. In applying the Constitution, States wdimet each
up with their own interpretations, as some of our colleagues have alleged--they will be bound by Supreme Court precedents and
Federal laws just as Federal judges are bound. In fact, if our colleagues are truly concerned about the proper appleation of t
Constitution, they should look at the performance of certain Federal judges who have allowed their ideological opp@sdistiio th
penalty lead them to make decisions clearly at odds with the Supreme Court on capital punishment.

Anomalous, poor decisions occur in State courts just as they occur in Federal courts. Under the Kyl amendment, when they occur,
they may be appealed right up to the Supreme Court. Also, under the Kyl amendment, any prisoner who believes that tthe State cou
system provided him an inadequate or ineffective opportunity to defend himself may file a Federal habeas petition on that basis
However, there is no commonsense reason for allowing a prisoner to get to try his case twice in two separate, competent court
systems.

The Kyl amendment would instantly stop nearly all Federal collateral review of State cases. Nothing is gained by having Federal
collateral review of those cases, but much is lost. The cost to the Federal system of disposing of frivolous cases isagmgbrmous,
justice is denied in capital cases when prisoners are able to delay their deaths with endless Federal appeals. We know that the
amendment is constitutional and will work in practice because it has been in force without ill-effect for the past 28heears in
District of Columbia. We are therefore pleased to vote for its adoption.

Those opposinghe amendment contended:

Generally there are three schools of thought on habeas corpus. First, some Senators are pleased with the current system. Most
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Senators who oppose the death penalty fall into this category. They are pleased that the current system works to préeemt peop
being executed. Second, there are those Senators who generally agree with having Federal collateral review, but who w
eliminate the ability to file frivolous pleadings. We fall into this second category, though we have marked differencemabopin
the type of reforms that are necessary. Finally, a third group of Senators does not believe that Federal collateratatvieases S

on issues of Federal law needs to be provided at all. These Senators believe that States are competent to providéStratmview.
Kyl, who has offered this amendment, subscribes to this third view.

In our opinion, the main problem in having Federal review is that the right of review is often abused, particularly agasagital
We want to stop the abuses without eliminating the right. (When we talk about the abuses, we do not want to overstatedste case
problems are with the State court systems. For example, (ubeacase, 76 percent of the delay, or 9 years and 2 months, that
took place was due to proceedings in Texas State courts, not Federal courts.) The right for Federal collateral review, th
admittedly not as great now as it was just a few decades ago, nevertheless still exists. Though many States have very fine
systems, others still lag behind. Thankfully, the blatant and extreme competency and bias problems that existed atlee turn
century have been largely eliminated, but, on average, State court systems do not have the level of expertise thathe found
Federal court system. The need to provide full constitutional safeguards is especially important in capital cases. feaiitey to p
those safeguards can lead to the execution of innocent people. If we are going to allow the death penalty in Americéieaad we k
we should, we should make sure it is applied appropriately. To apply it appropriately, the courthouse doors to the Hest crir
system, the Federal system, must be kept open. The Kyl amendment would block these doors. Accordingly, we urge its reje



